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NOTE AND COMMENT 



Inducing Breach of Contract — Lumley v. Gye. — In the recent case of 
South Wales Miners' Federation v. Glamorgan Coal Co., [1905] A. C. 239, 
74 L. J. K. B. 525, the House of Lords has removed the doubt cast upon 
the case of Lumley v. Gye, 2 E. & B. 216, 22 L. J. Q. B. 463 (1853), by the 
statements of Lord Herschell, Lord Macnaghten, and Lord Shand, in 
Allen v. Flood [1898], A. C. 1 (1 Mich. Law Rev. 28, on p. 39), by unani- 
mously affirming the decision rendered in the Glamorgan Coal Co. case in the 
Court of Appeal, 72 L. J. K. B. 893, [1903] 2 K. B. 545, (2 Mich. Law 
Rev. 305), and holding, in the language of the syllabus, "It is unlawful, in the 
absence of legal justification, for persons to combine in procuring a breach 
of contract by others, and the absence of malice or sinister or indirect motive, 
and the desire, in discharge of a supposed duty, to benefit the persons induced 
to break their contracts, constitute no defence to an action based on such 
procurement." Lord Chancellor Halsbury, and Lords Macnaghton, James 
of Hereford, and LindlEy, delivered opinions, each taking substantially the 
same view. 

The plaintiffs were mine owners ; the defendants were the Miners' Feder- 
ation and individual members of it; contracts for a definite term of service 
existed between certain members of the Federation and the mine owners ; 
the Federation directed its members to observe certain "stop days," in order 
to decrease the output of coal, increase the price thereof, and indirectly 
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increase their own wages; the defendants knew of the existence of the 
contracts of service. Plaintiffs alleged defendants', well knowing the terms 
and conditions of the contracts, wrongfully and maliciously procured and 
induced the workmen to break their contracts. The defendants denied this 
and alleged that they acted in the bona fide belief that the course of action 
advised by them would greatly benefit both the plaintiffs and defendants, and 
that the latter had reasonable justification and excuse for their acts. (For 
fuller statement of facts see 2 Mich. Law Review 305). It was found that 
there was a combination to procure a number of persons to break the contract, 
that this was done, and serious damage resulted. 

On the question of advice, Lord Halsbury says : "The facts in this case 
shew nothing in the nature of advice." Lord James says : "Can it be lawful 
to advise the unlawfully breaking of a contract of service. * * * They 
[the defendants] initiated, they directed, and they gave orders, * * * they 
induced and procured the workmen to break their contracts. * * * The 
commission of an unlawful act places them in a very different position from 
that occupied by a person whose duty it is to offer advice to one who needs 
to be guided or protected." Lord Lindixy said : "That there are cases in 
which it is not actionable to exhort a person to break a contract may be 
admitted. * * * But the so-called advice here was much more than 
counsel ; it was accompanied by orders to stop, which could not be disobeyed 
with impunity." This shows a hesitancy to state a rule of liability as broadly 
as does Judge Cooley, for the "active wrong," where he says the wrong doer 
"is always responsible for the conduct which he counsels, advises or directs, 
and for whatever naturally results from his counsels" (Torts, 2nd Ed. p. 65). 
So, too, it perhaps hardly goes as far as Read v. Friendly Society, etc. [1902] 
2 K. B. 732 or Holmes, C. J., in Moron v. Dunphy, 177 Mass. 485, 487, where 
persuading by malevolent advice, is equivalent to force or fraud. See also 
May v. Wood, 172 Mass. 11, 14. 

As to the word wrongfully, Lord Lindley said: "To break a contract is 
an unlawful act. * * * Any party to a contract can break it if he chooses ; 
but in point of law he is not entitled to break it even on offering to pay 
damages. * * * Non-lawyers are apt to think that everything is lawful 
which is not criminally punishable, but this is an entire misconception." 

The Federation claimed there was a duty upon it to advise the workmen 
so as to protect their interests, and that it did so in good faith. To this 
Lord James replied : "The fact that their motives were good in the interests 
of those they moved to action does not form, any answer to those who have 
suffered from the unlawful act ;" and Lord Lindley says : "A legal duty to 
do what is illegal, and known to be so, is a contradiction in terms." 

As to "maliciously," it was admitted there was no hatred or ill will 
exercised or existing between the defendants and plaintiffs, and Lord James 
says it "may be treated either as an unnecessary averment, or as being proved 
by inference drawn from the proof of the act being wrongfully committed;" 
and Lord Lindley says: "When all that is meant by malice is an intention 
to commit an unlawful act and to exclude all spite or ill feeling, it is better 
to drop the word and so avoid all misunderstanding." 

Lord LindlEy also makes some pertinent and sensible remarks on the 



140 MICHIGAN LAW REVIEW 

subject of combination: "It is useless to try and conceal the fact that an 
organized body of men working together can produce results very different 
from those which can be produced by an individual without assistance. More- 
over, laws adapted to individuals not acting in concert with others require 
modification and extension if they are to be applied with effect to large 
bodies of persons acting in concert. The English law of conspiracy is based 
upon and justified by this undeniable truth." This, perhaps, was implied in 
Quinn v. Leathern [1901], A. C. 495, but has been considered inconsistent 
with Allen v. Flood [1898], A. C. 1. In the United States, it is often said that 
what one person may lawfully do, two or more may agree to do jointly 
without liability, but the cases are not entirely consistent with one another. 
See Bohn Manufacturing Co. v. Hollis, 54 Minn. 223, 40 Am. St. R. 319, 
SS N. W. 1 1 19, 21 L. R. A. 337 (1893) ; lackson v. Stanfield, 137 Ind. 592, 615. 
36 N. E. 345, 37 N. E. 14 (1893) ; Ertz v. Produce Exchange, 79 Minn. 140, 
48 L. R. A. 90, 79 Am. St. R. 433 (1900) ; Hozcard v. Youghiogheny etc. 
Coal Co., 1 1 Wis. 545, 55 L. R. A. 828 ( 1901 ) ; National Protective Association 
v. Cumming, 170 N. Y. 314, 88 Am. St. R. 648 (1902) ; West Virginia Trans- 
portation Co. v. Standard Oil Co., 50 W. Va. 611,88 Am. St. Rep. 895, 40 S. E. 
591 (1902)' ; State v. Van Pelt, 136 N. C. 633, 49 S. E., 177 (i9°4) I Martell v. 
White, 185 Mass. 255, 102 Am. St. Rep. 341, 69 N. E. 1085 (1904). 

H. L. W. 



Vote by Machine is a Constitutional Ballot. — What little doubt has 
existed as to the constitutionality of a statute providing for the casting of 
votes by the aid of voting machines, in a state whose constitution requires 
that "all votes shall be by ballot," is fast being reteolved in favor of the 
constitutionality of such laws. The Supreme Court of Massachusetts has 
declared \such a statute is not violative of a constitutional requirement that 
officers "shall be chosen by uritten votes" {Opinion of the lustices, 178 Mass. 
605, 60 N. E. Rep. 129, 54 L. R. A. 430) ; and the same opinion was declared 
in Rhode Island, whose constitution requires that voting be "by ballot 
(In re Voting Machine, 19 R. I. 729, 36 Atl. Rep. 716, 36 L. R. A. 547). 
A similar decision by the Michigan Supreme Court, People ex rel. City of 
Detroit v. Board of Inspectors of Election (1905), — Mich. — , 102 N. W. 
Rep. 1029, has already been commented upon in 3 Mich. Law Rev. 648. 
And still more recently (June, 1905,) a similar statute in Illinois has been 
declared by the Supreme Court of that state to be not violative of § 2 of 
Art. 7, Constitution of 1870. Lynch v. Mallcy, — 111. — , 74 N. E 723- Tha 
court, in this case cites, and follows the reasoning of the three cases above 
referred to, which are believed to be the only decisions in courts of last resort 
upon this subject, and all of which dwell upon the argument that the purpose 
of constitutional requirements like those involved is to preserve the secrecy 
of the ballot, that with changing conditions new and more comprehensive 
meaning has been read into the words "ballot" and "vote," and that secrecy 
of voting is secured by the use of the voting machine, with quite as much 
cirtainty as by the use of "written or printed slips of paper." 

H. M. B. 



